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Abstract 

This article calls for a change in the management of corporate insolvencies in Nigeria. By 

highlighting the important contributions made by companies to economic growth, it argues 

that it is imperative to have an insolvency system that supports companies when they 

experience financial distress or become insolvent.  

 

Achieving this goal is dependent on creating a corporate “rescue culture” and getting 

stakeholders in insolvency to imbibe the philosophy in Nigeria. Such a culture, the author 

opines, requires the enactment of a new and modern rescue-oriented insolvency law and 

having a functional insolvency system, institutions and personnel to administer insolvency. An 

insolvency law embedded in rescue procedures will operate to ensure that liquidation is a 

procedure of last resort, and one to be applied to an insolvent entity only where all attempts to 

rescue it fail.  

 

Whilst acknowledging the fact that not all companies are candidates for rescue, the author 

takes the view that the insolvency of a company should not necessarily spell its legal demise as 

is currently the case in Nigeria with most insolvent companies due to the trigger-happy 

creditors who erroneously believe that they can recover debts owing to them through fire-sales 

as opposed to company reorganisations. The author argues that rescuing an insolvent 

company is more advantageous to stakeholders with economic interests in it than liquidation 

by demonstrating that if a distressed company is rescued and returned to profitability, not only 

will it be able, over time, to meet all of its financial obligations to its body of creditors, but the 

company will also survive and continue to provide jobs for the employees, make tax revenue 

contributions to the state as well as ensuring that the customers are not deprived of the goods 

or services provided by the company – contributions vital to the growth of a country’s 

economy all of which would be lost if the company ceases to exist. 
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Introduction 

No country can survive when its economy is in shambles. An economy is a spatially limited and 

social network where goods and services are exchanged according to demand and supply 

between participants by a medium of exchange with a credit or debit value accepted within 

the network (Chandler, 1990).  

 

The general economic health of a country is usually measured by looking at its economic 

growth and development. Economic growth refers to the increase in production, production 

capacity and all other components of an economy. The contributions and development of the 

private sector to the sustainable growth of the economy of any country cannot be discounted. 

This is because economic growth is predicated on production, and the private sector is in turn 

comprised of the companies that are engaged in the production of goods and services for the 

economy.  

 

This explains why companies, the world over, are considered as the engine for economic 

growth (Sastry, 2011) and the “lifeblood” of every country’s economy. 

 

 

The Company and Economic Growth   

The company is a means of organising the economic life of a country (Berle and Means, 1991; 

Berle, 1962). Through its ability to mobilise property interests, the modern company has become 

a principal factor in economic organisation in the economy of every country. The modern 

company has evolved from serving the interests of its shareholders to be a place of social 

relationships that enable the organisation of the economic life of workers (Stiglitz, 2002).
  

 

Economic activity (i.e. the supply of goods and services) in every economy is made possible 

mostly through the vehicular means of companies. Arguably, the purpose of all economic 

activity is, or at least ought to be, the enhancement of the economic well-being (Little, 1957).  

 

Well-being in this context simply means remunerative employment, fair wages, reasonable 

working conditions, job security and other employment associated incentives for the 

employees. Companies create the resources that permit social development, economic well-

being and welfare.  

 

Companies are a catalyst for a sound economic health of any country. The goods we 

consume and the services that we use in a country are mostly made possible by companies. By 

engaging in the production of goods and services, companies create jobs for people in an 

economy. The potential for companies to create jobs and indeed sustain employment for 

workers in any country is both critical and commendable especially at a time when so many 

people find themselves out of work. Companies also serve as conduits for investment 

opportunities as well as being a reliable source of revenue generation for government finances 

in every country. 
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Categorization of Companies 

Companies are usually categorised according to their size as small, medium or large 

companies. There are several factors that are used to designate a company as small, medium 

or large. The size of business can be measured by the number of employees that work for it or 

by total sales or turnover within a defined period.  

 

The measurement and categorization of companies on the other hand depend on the 

jurisdiction in which these companies operate. For illustration purposes, in some jurisdictions, a 

company is considered a small company if it employs a small number of workers - ranging 

from10 to 50 workers.  In terms of sales and turnover, small companies do not have high volume 

of sales and their turnovers are not usually large. The category of companies considered as 

medium-sized companies comprise companies that employ more than 50 workers but fewer 

than 250 personnel.  

 

Whether small, medium or large, they all make significant contributions to the economic 

growth of a country in different ways. Whereas bigger companies may be more productive, 

pay higher wages, enjoy higher profits, and are more successful in international markets, the 

importance of the small business sector to all economies cannot be underestimated.  

 

Small businesses contribute to the gross domestic product (GDP) of a country and represent, 

from a statistical viewpoint, a significant proportion of the world economy (Morrison et al., 

2003). They also help to stimulate economic growth by providing employment opportunities to 

people who may not be employable by larger companies (Birch,1979). Also, in addition to 

creating employments small companies also bring growth and innovation to the community in 

which they are established. 

 

There exists also a “symbiotic  relationship” between the large and small companies. The 

expression “symbiotic relationship” is used here to explain the relationship between two entities 

that depend on each other to survive and prosper. It is therefore usually a mutually beneficial 

relationship for the two parties involved.  By way of illustration, and in the context of 

companies, it is not uncommon to find many large companies who depend on the smaller 

ones for the completion of various of their business functions through outsourcing. This type of 

relationship evinces how larger businesses benefit from smaller ones within an economy. Small 

companies also attract talent who either invent new products or implement new solutions on 

existing ideas that both medium and large companies need and use (Morrison et al., 2003).  

 

Given their contributions to the economic growth of countries, one would expect that 

countries strive to create harmonious and conducive environments and design policies that 

support the sustainable growth of companies. One would equally expect that given the vital 

roles played by companies in economic growth that countries, especially developing ones, 

would pursue good and balanced policies in which serious weight of consideration are given 

to rehabilitating businesses when they become financially distressed. This is also the type of 
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policy which, when the need arises, can subordinate the quick-investment-recovery goals of 

creditors through “fire-sales” (which is essentially a forced sale of assets by a debtor who 

cannot pay its debts without recourse to sales of its assets at a dislocated price) (Shleifer & 

Vishny, 2011) to the rescue and rehabilitation aspirations of distressed corporate debtors that 

would provide better and higher recoveries for their creditors (LoPucki & Doherty, 2007). 

Opinions are rife amongst economists that fire sales pose systemic risk and entail significant 

externalities. According to Shleifer & Vishny, (2011) fire sales places huge burden on the 

government because it calls for it to intervene in markets to stop the practice quickly since 

failure to do so could visit severe harm on the financial system of a country and on its 

economy.  

 

Unfortunately, while the above philosophy in the pursuit of good and balanced economic and 

growth policies appears to be one shared by virtually all politicians and policymakers in every 

developing country, in practice, the policies pursued by them often do not reflect a 

commitment to bringing these aspirations to fruition.  

 

Most policies often championed by politicians and policymakers alike in respect to companies 

in developing economies are usually antithetical to the above ideologies. Most policies on 

financial distress in emerging markets and developing economies promote individual self-help, 

debts collection and assets liquidation over collectivity, orderly insolvency proceedings and 

the rescue and rehabilitation of insolvent corporate entities.  

 

Arguably, any insolvency policy that advocates the prioritization of the interests of the 

providers of credit by working to ensure that this group can recover their credits or debts at all 

costs without having just regard to the rescue and rehabilitation of insolvent companies 

trivializes, if not completely discounts, the invaluable contributions made by companies to the 

economy of the country. It should also be mentioned that “liquidation leads to lower recovery 

rates for creditors than reorganization” (Djankov, Hart, McLiesh, and Shleifer, 2008). 

 

Thus, despite the importance of businesses to the economies of nations, corporate failures and 

ultimately the legal demise of companies are all too frequent in developing economies such as 

Nigeria. In fact, one can state without any fear of contradiction, that there are more 

companies’ “deaths” than “births” in Nigeria. In a similar vein, the survival rates for smaller 

businesses are significantly less than that of larger ones in comparative terms. These situations 

arise due to the lack of a corporate “rescue culture” in Nigeria.  

 

 

Companies and Business Financing  

The mobilization of economic activities is done mostly using credit. Credit is of outstanding 

significance in the modern economic system of the world. It plays a vital role in business 

finance. It is due to the important role played by credit that caused a renowned English 

academic to state unequivocally that: “a world without credit is impossible to imagine”. In the 

business world, the bulk of the world’s trading activities carried out by companies is conducted 

through the use of credit. While credit is useful in commerce, it also has its down side. Credit 

gives rise to debt. Arguably, without credit, there will be no debt. Debt, which is defined as a 
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liquidated claim - a claim for an amount which is ascertained or can be readily and easily 

ascertained without difficulty, is the result of the extension of credit.  

 

Credit allows one party (creditor) to provide money or other resources to another party 

(borrower) without the latter reimbursing the former immediately. Rather, the party borrowing 

the money or resources will defer, or arrange either to repay or return the resources later. This is 

how debt is generated in the process and the borrower becomes technically, the debtor. Thus, 

credit establishes the relationship between the creditor (lender) and the debtor (borrower) in 

the business world. 

 

The financing of business or economic activities with debts is neither a new nor bad thing. What 

is problematic for companies however, is the adverse effects of debts. Although for most 

companies, the implicit costs of financial distress, namely lost opportunities, vulnerability to 

takeover attacks, suboptimal operating policies, and inaccessibility to debt capital, brought on 

by excessive debt loom larger than the threat of insolvency, but traditional financial theory 

assumes that the companies, their equity investors as well as directors will become more 

concerned about the increased risk posed to the company when the amount of its debt grows 

sufficiently large to the extent that it threatens the company’s existence with insolvency.  

 

 

 

Problems with Financing Business with Debts 

The need to finance businesses having huge capital requirements often compels companies to 

get credits. Credit is the lifeblood of the economy. Credit may take the form of loan credit - in 

which one party advances money to another party on terms of repayment, or sales credit - in 

which case goods, services or other things are supplied by one party to another on the basis of 

payment at a later date. Credit is however, “ambivalent” in that whilst it is central to, and 

useful in business financing or commercial transactions, credit also has its down side: it creates 

debt.  

 

Credit and debt are created and destroyed simultaneously. The connotation of this statement 

is simply that since the granting of credit by one party means the assumption of a debt by 

another, the repayment of the debt effectively extinguishes the credit. The essence of 

assumption of debt is that the debtor must repay the money along with agreed-upon service 

charges such as interest and loan origination fees to the creditor. Unfortunately, not all debts 

are usually repaid by the debtors when they fall due and are demanded by the creditors.  

Most long-term credit agreements usually have a payback period with a clause stating that if 

the credit agreement is breached or loan is not repaid as promised, the creditor can 

commence collection proceedings against the debtor.  

 

Most credit agreements are normally secured or collateralized by personal assets and 

guaranteed by the owner of the business in the case of small companies. In such lending 

agreements, the collateral is usually pledged by the debtor to offset the loss to the creditor 

should the former default on the credit terms. If the debtor fails to meet the terms of a secured 

lending, it forfeits to the lender (creditor) the property pledged as collateral and the creditor 
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takes possession of the pledged asset and sells it and the proceeds of the sale are then 

applied to the amount due on the loan. Sometimes the sale happens automatically and 

sometimes through a legal process (Shleifer & Vishny, 2011).  

According to Shleifer and Vishny (2011), collaterised lending is the most common mechanism 

that often precipitates the forced sales of both real and financial assets of a company.  

 

There are however far more serious implications and consequences for a company that is 

unable to pay its debts to worry about than the mere commencement of collection 

proceedings against it by a debtor and the selling secured assets. This is because a company’s 

inability to pay its debts is as they fall due (which according to Goode (2005) is suggestive of a 

continuous succession of its debts rather than a calculation of the company’s debts that exist 

on any day), is in most cases, a precursor to it becoming insolvent. It is the prospect of any 

company finding itself in this position that should raise serious concerns for it. This is because 

oftentimes the commencement of insolvency proceedings against a debtor company usually 

results in the legal demise of the company.  

 

In a market economy, the line between a business succeeding and failing is very tenuous: 

whereas it is inevitable that some businesses will fail, others will succeed. The problem is that 

when businesses fail, they do so because they are unable to pay their debts and the 

implication for creditors is that some of them will suffer some losses. Although when businesses 

fail, not all of them can be rehabilitated or rescued (Parry, 2008) the problem however is that if 

too many of them fail in an economy, and there is not a strong insolvency system in place to 

act as an important pillar of support for the financial system, there is the risk that this could 

trigger a financial crisis. 

 

 

 

Company and Insolvency 

Early signs of a company’s insolvency are noticeable when a company that was hitherto 

operating successfully before its troubles began begins to degenerate and then struggles to 

remain profitable. However, it is when a company becomes unable to pay its debts as they fall 

due that the company is technically deemed as insolvent. Ideationally, insolvency is a 

phenomenon that is inherent in every market economy. It is a non-selective, non-respecter-of-

size type of business misfortune. It is capable of inflicting small, medium or big businesses and 

firms without distinction or favour. Insolvency is also a business misfortune that traverses all 

sectors of a country’s economy since no one sector of a country’s economy or industry can be 

adjudged more prone to the phenomenon of insolvency than the others.  

 

John Argenti (1976) and Vanessa Finch (2002) have articulated a plethora of causes and 

reasons why a company may become insolvent. Corporate insolvency is, however, not usually 

as a result of any one singular factor. Rather, it results from the operation of a combination of 

causes involving both external pressures and internal failures (Finch, 2002).  

 

The internal factors often responsible for corporate failure include management’s stupidity, 

greed, bad judgment, inadequate foresight (Warren, 1987), poor management, poor 
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management information, slow or failure by the management of a company to respond to 

changed circumstances, accounting manipulations and lack of cash flow (Argenti, 1976; 

Warren, 1987 & Finch 2002).  

 

The external factors, on the other hand, include changing market and economic conditions, 

high interest rates, taxation, government policies, force majeure and man-made calamities 

(Finch, 2002).  

 

 

 

 

Effects of Corporate Insolvency 

Most people have the mistaken notion that a company’s insolvency is the concern of only the 

debtor and its creditors. However, it is a misconception to think that the insolvency of a 

company has consequences only for the company and its creditors. This is because insolvency 

is a business misfortune that touches on, or impacts, several interests that simultaneously co-

exist (Gross, 1997). In other words, the insolvency of a company has consequences for several 

stakeholders than one can imagine.  

 

To illustrate, the insolvency of a company impacts on the directors of the affected company 

who may be out of work, the creditors (mostly banks) whose monies may be at risk, the 

shareholders of the company who may lose part or all of their investments in the insolvent entity 

and the Government which may no longer be able to collect both direct and indirect taxes 

from the affected company and its workers.  

 

When a company becomes insolvent, the employees of the company may not be able to 

collect arrears of wages owing to them by the company. Most significantly is the fact some, if 

not all, of the employees could lose their jobs. Job loss, unemployment (Stiglitz, 2002) and 

insolvency are an even worse combination in the context of troubled economies (Johnson, 

2006) such as Nigeria with high unemployment rates. Job loss and unemployment are 

associated with a myriad of problems and pathologies. They could lead to alcoholism, 

increase in the rates of suicides, divorce sand crimes in a society. These are especially true in 

countries without social security safety nets for its unemployed populations (Stiglitz, 2002; Ruhm, 

1991; Gruber, 2001; Stevens, 1997 & Stephens; 2001). Admittedly, not only is Nigeria a 

developing economy, but the country also lacks a social protection system in place for 

unemployed workers, whose numbers spiral when companies experiencing financial difficulties 

downsize their workforce to rationalize their costs. If this should happen systemically and 

regularly in companies, there is a greater potential for social unrest. 

 

The knock-on effects of a company’s insolvency are equally huge and devastating. For 

example, when one big company goes burst, the economy of the local community in which it 

operates, or used to operate, would be affected. Apart from the fact that the community 

ceases to have the company and all its contributions, some landlords are bound to experience 

a drop in the number of persons seeking accommodations. This in turn could negatively impact 

the rental business and the entire real estate sector of the economy. The insolvency and 
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subsequent closure of a big business could also lead to reduced patronage in restaurants, 

cafes and other social cum public places in the town or community in which the company 

used to operate. A company’s closure also has consequences for dependents of the 

company’s employees who use to depend on them for their subsistence and livelihood. The 

literature on corporate insolvency also shows that when a major company is closed, smaller 

businesses which used to provide auxiliary services to it are usually adversely affected since the 

primary consumer of their products and services is no longer in operation (Gross, 1997; Warren, 

1987). This is especially so in situations where the products or services that these smaller 

companies used to provide were unique and could only be used by the insolvent entity and in 

the industry in which the demised entity used to operate. 

 

Corporate insolvency also results in a waste of investments that was used in the training, 

acquisition and development of industry-specific skills in employees of the company. These 

may become wasted if they are not easily transferable to other uses when the company that 

used to employ the workers and used their skills ceases to exist. Equally, the men and women 

who used to enjoy the products or services of the insolvent would be permanently deprived of 

those goods or services if the company or its business ceases to continue. As individualistic and 

discrete as these effects may seem, when taken together the detrimental effects that these 

can have on an economy cannot be underestimated. 

 

 

 

How Corporate Insolvency Impacts the Economy 

In any economy, when companies collapse continually, the phenomenon of insolvency 

becomes something of serious concern for the country. The insolvencies of companies – 

especially big ones - is usually a sign of depression or recession in the economy. Few, if any, 

would contest the assertion that if a major company that employs a large workforce, sustains 

much of the economy in a given geographic area, and has widely distributed corporate debts 

become insolvent, it will have a destabilizing effect on that country’s economy.  

 

The case of General Motors (GM) in the United States of America (US), which experienced 

financial difficulties and filed for insolvency in 2009 due to the recession that began in 2008 

aptly illustrates this point. Not only did GM employ many workers and represented a significant 

part of the US economy in certain regions, but the company also had corporate debts that 

were widely held in mutual funds, pension funds and other institutions. GM’s default on these 

debts had implications far beyond the resulting downsizing of its workforce and lowered 

industrial output: the company’s insolvency contributed to the general economic downturn in 

the US.  

 

A major concern for a country’s economy when large-scale insolvencies such as that of GM 

occur is that the affected companies or businesses become financially hamstrung and unable 

to pay back debts owing to their creditors. The risk of loan defaults by corporate borrowers is 

one of the major risks that banks face in any country (Dahiya et al, 2002). When banks or 

creditors in a country have a high level of non-performing loans (NPLs) on their balance sheet, 

they may be constrained to issue new credits with the result that a cap will be put on the credit 
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supplied to the economy (Demertzis & Lehmann, 2017). Loan defaults force creditors to make 

up for the loss of money and for that reason they may be compelled to increase prices. Where 

that happens, the consumers bear the brunt because they end up paying more for products 

and services in the economy. Also, when large numbers of insolvencies occur in a country, 

lenders and consumers become more conscious about lending and spending beyond their 

means and this could stifle the economy (Myers, 1977). When consumers stop spending, there 

is the possibility of more companies losing profits and therefore being threatened with 

insolvency themselves.  

 

Moving closer home, Nigeria has had its fair share of corporate failures – big and small- over 

the years that have impacted and could have more devastating economic consequences for 

the economy, (at least in terms of jobs losses and cessation of revenue contributions, that their 

liquidations and subsequent closures would have caused), but for the intervention of the Asset 

Management Corporation of Nigeria (AMCON). Companies such as Aero Contractors, an 

airline company, which was compelled to make sixty percent of its workforce redundant. At 

the time, Aero had over 1,300 personnel in its employment.  

There is also Arik Air, another major airline company, which before its troubles began, was 

responsible for the airlift of an estimated 55 percent of freight in Nigeria’s aviation sector. 

Although Arik boasted a staff strength of 2,600 workers and a large share of the industry, its 

financial quagmire made it difficult for the company to be able to meet all its financial 

obligations to its creditors as well as its employees. In a similar vein, Etisalat – a 

telecommunication company with a staff strength of more than 4,000 workers and multiple 

creditors which, but for the timely intervention of the Central Bank of Nigeria (CBN), could have 

pulled down a number of banks because of the company’s insolvency and the Daily Times 

Nigeria Plc, another insolvent print media company which has been taken over by AMCON, 

are two other cases that call for a rethink on how the insolvencies of companies are handled in 

Nigeria.  

 

It should be emphasised that although AMCON exists and has a mandate to revive the 

Nigerian financial system by resolving the NPL assets of banks, the Corporation is limited in what 

it can do both in terms of the financial threshold in a distressed company that it can intervene 

and in its mandate in the type of interventions that it can provide to distressed businesses in 

Nigeria. AMCON only buys NPLs of high profile companies from banks. It does not rescue all 

financially distressed companies. This is something that only insolvency law with statutory 

provisions on rescue can do.  

 

It is consequent upon these few examples that an argument can be made that it makes no 

sense, as far as the economic growth and development of a country are concerned, to set up 

companies, trade them, enjoy their benefits and contributions to the economy when they are 

solvent but without putting in place any form of support mechanisms to help them overcome 

their financial difficulties when they become insolvent. The insolvencies of the few companies 

discussed above clearly demonstrate why Nigeria needs to develop a corporate rescue 

culture to save not only companies and business that are of strategic importance to the 

economy, but also those such as SMEs whose contributions though not easily noticeable yet 

nonetheless significant when taken together.  
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Dealing with Corporate Insolvency: Rescue Culture 

In most advanced insolvency jurisdictions, the insolvency of a company does not necessarily 

spell the legal demise of the company. This is because the insolvency laws of these countries 

usually provide a menu of possible responses both commercial and statutory aimed at 

preventing the company from going straight into liquidation. These mechanisms are, 

according to Armour et al, (2008): ...collective procedures offering (at minimum) a choice 

between a terminal liquidation procedure for the orderly winding up of the insolvent 

company’s affairs and a rescue or reorganization procedure, the centrepiece of which is 

invariably a wide-reaching stay of individual creditor collection and enforcement efforts.  

 

In financial terms, the choice of salvaging a financially distressed company as against 

liquidating or winding it up is what is globally referred to as `rescue culture.’ As a term, ‘rescue 

culture’ first became entrenched in the English jurisprudence following the well-known dictum 

of the House of Lords in Powdrill v Watson ([1995] 2 AC 394, HL 442A - Lord Browne-Wilkinson). 

“Rescue culture” is basically a philosophy of rehabilitating financially distressed companies with 

the aim of restoring them to profitable trading and enabling them to avoid being wound-up.  

 

“Rescue culture”, as articulated by Professor Muir Hunter (1999) is:...a multi-aspect concept, 

having both a positive and protective role and a corrective and a punitive role. On one level, 

it manifests itself by legislative and judicial policies, directed to the more benevolent treatment 

of insolvency persons, whether they be individuals or corporations, and at the same time to a 

more draconian treatment of true economic delinquents. On another level, it entails the 

adoption of a general rule for the construction of statutes, which is deliberately inclined 

towards the giving of a positive and socially profitable meaning (rather than a negative or 

socially destructive meaning), to statutes of socio-economic import. Of such statutes, 

Insolvency legislation may justly be regarded as the paramount example.  

In the context of insolvent companies, the term “rescue” is an opaque term that could mean a 

number of different things and which therefore requires an extended examination. Taken as a 

whole, the term would suggest that the rescue operation’s best result would be to enable the 

company in distress overcome its financial difficulties and return to profitable trading with the 

corporate entity emerging from the “surgical” operation or rehabilitation exercise intact and 

still in the hands of the same management. This type of complete rescue is, however rarely 

achieved (Finch, 2002). It follows therefore that an assessment of the success of a rescue 

operation must make room for a reflection of the various shades of successes that can result 

from such an endeavor.   

 

In the literature of corporate rescue, a distinction exists between “rescuing the company” and 

“rescuing the business” of the company. On the one hand, “rescuing the company” usually 

involves the corporate entity surviving the rehabilitation effort intact, enabling it to carry on 

substantially the same business activities as before, with no changes in the workforce and still 

under the control of the same management in what may be described as `pure rescue’ 

(Frisby, 2004). “Rescuing the business” of the company, on the other hand, involves the sale or 

transfer of the company’s business, or a viable part of it, as a going concern to a third-party 

purchaser. In this latter case, there may be associated job losses, yet the business itself could 
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be said to have survived albeit under a new ownership and management with the loss of the 

individual identity of the company (Finch, 2002; Xie, 2016). 

 

Central to the idea of rescue is the need to take prompt and drastic action during corporate 

difficulties (Finch, 2002). Indeed, rescue is a painful process and a difficult time in the life of a 

company. It could mean that not all creditors of the company would be paid, it could result in 

massive loss of jobs for the employees and in some cases, the ownership and management of 

the company or business could change. One way in which this could happen is through a 

“going concern” sale or transfer of the whole or part of the undertakings of the company to a 

new owner (LoPucki & Doherty, 2007). A going concern sale has advantages over a 

piecemeal sale of the assets of the company in that it facilitates the continuation of the 

business. A sale is an important mechanism to induce the redeployment of the assets of an 

insolvent company to better uses (Argent, 1976). A partial business sale also offers an insolvent 

debtor an opportunity to solve its debt and illiquidity problems by freeing it from its debts from 

the money realised from the sale of the business LoPucki & Doherty, 2007).  

 

 

 

 

Treatment of Insolvent Companies in Nigeria 

In Nigeria, when a corporate debtor with multiple creditors is insolvent, formal and statutory 

restructuring techniques, which could support long-term business rehabilitation and rescue is 

non-existent. There are only two formal and statutory insolvency procedures in CAMA. These 

are the liquidation (winding up) and receivership procedures neither of which is a collective 

nor rescue procedure. In fact, receivership is not considered as an insolvency proceeding 

(Goode, 2005). Rather, it is deemed, and rightly so, a debt enforcement mechanism.  

 

Receivership is a process in which a secured creditor appoints a receiver over one or more of 

an insolvent company’s assets or properties specified in a legal charge within a secured loan 

agreement. Granted, and according to the jurisprudence established by the English court in 

Gaskell v Gosling ([1896] 1 QB 669), on appointment the receiver acts as agent of the 

company, but his primary duties are usually owed to his appointing creditor rather than to the 

company itself. 

 

Receivership places too much power in the hands of one creditor (secured creditor) and often 

leads to business failures since the receiver lacks the incentive to consider the interests of other 

creditors and to maximise the value of the debtor company’s assets (see e.g. the English cases 

of Cuckmere Brick Co Ltd v Mutual Finance Ltd (1971) Ch. 949; Silven Properties v Royal Bank of 

Scotland [2003] EWCA Civ 1409). Dean v Barclays Bank plc [2007] EWHC 1390 (Ch.)) This 

perhaps explains why receivership is moribund in most jurisdictions. Similarly, the administrative 

receivership which replaced receivership in jurisdictions such as the UK has now been 

“abolished” by the Enterprise Act 2002 in favour of the administration procedure. These 

changes were affected to move corporate and creditor practice in the UK from a focus on ex 

post responses to financial crises in companies to one that involves influencing the way in 

which corporate actors manage the risks of insolvency ex ante. 
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In general terms, receivership offers no advantage to neither the directors of an insolvent 

company nor the company itself because it inevitably results in the loss of control of the assets 

of the company and often ultimately as well as the complete liquidation and dissolution of the 

company in most cases.  

 

Liquidation, on the other hand, which is the process whereby the assets of a debtor company 

are realized to cover its debts, is terminal. It does not facilitate rescue. Rather, it usually leads to 

the closure of the company.  

 

Granted, the creditors of a company, which is experiencing financial difficulties may be able 

to get an extension of the loan period and agree new terms with the debtor, such an 

agreement is usually done in the shadow of the law. Put differently, this type of arrangement is 

purely voluntary and informal rather than being statutory and formal. Whereas informal 

negotiation approach may work in some cases, the problem with this however is that in many 

cases if an arrangement cannot be mutually worked out between the creditor-debtor parties, 

the creditor may resort to the enforcement of its contractual rights by way of asset realization 

with often dire consequences for the debtor. Moreover, with the informal approach, even in 

circumstances where an agreement has been reached, but at some point, into the process of 

turning around the company an unsatisfied creditor can still opt out and decide to enforce his 

rights since there is usually no statutory moratorium or a “stay” on the enforcement of securities 

in such arrangements.  

 

The enforcement of security rights by a creditor often results in the premature liquidation and 

hence legal death of insolvent but viable companies. Perhaps, what is most troubling is the 

fact that rather than being a procedure of last resort as is the case most insolvency advanced 

jurisdictions, liquidation has become the proceeding of choice and one of first resort for most 

banks in Nigeria. This practice must be discouraged because it is very harmful to businesses, 

and by extension, to the economy of Nigeria generally. Insolvent corporate entities need not to 

go straight into liquidation. In other words, liquidation ought not to be the fate of all insolvent 

companies in Nigeria if there is a rescue culture in Nigeria.  

 

The liquidation and subsequent closure of an insolvent company or business should be 

considered an option only when all “rescue” attempts have failed to yield the desired results. 

The rate at which insolvent but viable companies are liquidated in Nigeria provides both a 

reason and need why a new and standalone insolvency law with statutory rescue mechanisms 

is required as the current insolvency provisions contained in CAMA are liquidation biased and 

therefore harmful to the economic growth and development of the country. 

 

 

Significance of Insolvency Law in a Country  

Insolvency law is the law that usually comes into play when an economic enterprise is in 

general default of its obligations. When a company is insolvent, there is a nexus of laws that are 

in operation. Several other laws relating to dispute resolution and asset seizure are invoked with 

respect to default on less-than-most obligations. Insolvency law reflects a recognition that 

different approaches are necessary when a debtor’s default is general.  
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The significance of insolvency law is accentuated when a society adopts a market economy 

and faces the concomitant problems created by market risk. It should be pointed out at this 

juncture that insolvency law is not necessary to impose the discipline of economic failure 

because the market does that on its own without requiring any assistance. Insolvency law is 

however important to allocate the costs of failure fairly in relationship to the economic 

responsibility of each actor and for the avoidance of the fraudulent shifting of consequences 

away from those upon whom the market risk should fall o those that it should not. That 

discipline, coupled with the ability to impose it, contributes in no small measure to the long-

term strength of the market in a country (Westbrook, 1999). 

The over-riding purpose of insolvency law may be stated as being to fix default rules where 

(subject to the right of a creditor to waive priority), the order in which the creditors of a debtor 

company will be paid upon the company’s insolvency is determined (Wood, 1995). In other 

words, insolvency law is a law which when there is not enough money to go around chooses 

whom to pay.  

 

Arguably, a law that can alter or suspend contractually negotiated and granted rights is most 

certainly a very important law in any country. Perhaps it is these attributes that informed the 

unequivocal assertion by one scholar that insolvency law is “the most crucial indicator of the 

attitudes of a legal system and, arguably, the most important of all legal disciplines” 

(Wood,1995). All insolvency laws are, however, tested by whether they enhance or reduce the 

collective benefits of the creditors (Baird & Jackson, 1984). Be that as it may, insolvency law 

does not operate in a vacuum. Rather, it functions as part of a country’s commercial law 

framework. To be effective, insolvency law must be part of a functioning insolvency system.  

 

 

 

Rethinking the Treatment of Insolvent Debtors in Nigeria  

To change how the insolvency of corporate debtors are managed in Nigeria, there must be 

serious legislative reforms in insolvency. The law must be up-to-date and modernized. The 

insolvency procedures must be collective in nature and rescue biased. The country must work 

towards having an insolvency law that recognizes that the effects of insolvency are not limited 

to the private interests of the insolvent corporate debtor and its creditors, but that other 

interests of society or groups in the society are vitally affected by the insolvency of a company 

and its outcome.  

 

The continuous application of the provisions on insolvency as currently contained in CAMA for 

the resolution of corporate insolvencies in Nigeria is grossly inadequate, ineffective and 

destructive.  We need an insolvency law with insolvency procedures capable of aiding rescue. 

The law must contain provisions on insolvency procedures such as the administration, company 

voluntary arrangements (CVA) and schemes of arrangements (schemes) – all of which may be 

used to rescue distressed businesses.  

 

Achieving these goals call for the existence a functional insolvency system that enforces rules 

on insolvency, regulates the practitioners, coordinates all matters on insolvencies and impose 
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sanctions on rogue practitioners. Also, insolvency institutions must be put in place for the proper 

functioning of the system. The courts must have able and willing personnel that are able to 

translate the law into practice. The creditors (mostly banks) must become willing partners in the 

resolution of corporate insolvency matters. They must have a re-orientation of their mindset as 

far as business collapse and debts collections are concerned. As a key actor, the banks must 

be favorably disposed to accepting the application of rescue procedures on insolvent debtors 

over receiverships as a mechanism for debts collection so that the premature liquidations of 

insolvent but viable businesses can be avoided. 

 

Embarking on reforms in insolvency law will help in strengthening the country’s economic and 

financial system as well as contribute to Nigeria’s economic growth. Aside from the effect on 

the insolvent entity, the chain reaction consequent upon the failure of any given company 

can potentially be so disastrous to the creditors, employees, other businesses and the 

community hosting, or which used to host, the debtor that it cannot, and should not be 

overlooked. Thus, to effectively address this problem, reforms in our insolvency regime should 

focus on creating a rescue culture.  

 

There exists a consensus amongst insolvency stakeholders on the value of rescuing insolvent, 

but viable business as opposed to liquidating its assets piecemeal. Business rescue enhances 

returns to creditors in the long run (Amour & Deakins, 2001). This consensus is encapsulated in 

the view articulated by one scholar when he noted that:  

 

Modern `corporate rescue’ and reorganization seeks to take advantage of the reality that in 

many cases an enterprise not only have substantial value as a going concern, but its going 

concern value exceeds its liquidation value. Through judicial bankruptcy procedures, 

reorganization seeks to maximize, preserve and possibly even enhance the value of a debtor’s 

business enterprise, in order to maximize payment to the creditors of the distressed debtor (Smit, 

1999). 

 

 

Conclusions 

In conclusion, it is vital to understand and indeed appreciate the fact that the insolvency 

regime is an important part of a well-governed polity and efficient economy. Insolvency plays 

a key role beyond being a tool to support companies in financial difficulties. A modern 

insolvency law is a fundamental factor for any investment interest in a particular jurisdiction. This 

is particularly true if the insolvency regime of that jurisdiction is effective and guarantees an 

orderly proceeding with a fair, transparent, and predictable treatment of the stakeholders 

when the corporate debtor becomes technically insolvent.  

It is no exaggeration to state that effective insolvency proceedings do have tangible effects 

on the functioning of the market for capital and banking services in a country. This is because 

these laws are entrenched into the local legal systems of a country and so support the proper 

functioning of the banking system and capital markets in the country. A sound insolvency 

regime enhances the willingness of persons (legal and natural) to lend money to businesses, 

minimise the costs incurred by vulnerable creditors, and promote overall business dynamism by 



 

66 
 

allowing insolvent but viable businesses to reorganise their businesses as opposed to them 

being wound-up or liquidated at the slightest inkling of corporate decline.  

 

It is for these reasons, and most importantly perhaps, the genuine concern for the economic 

growth of the nation, the livelihood and well-being of those dependent upon a company 

which may well be the lifeblood of a whole town or even a region, legitimate factors why we 

should rethink the treatment of insolvent corporate entities in Nigeria. It is time, not only to 

develop, but also to embrace, a corporate rescue culture in Nigeria. What this implies is simply 

that all those with economic interests in an insolvent entity in Nigeria must be willing to enter 

into what may be characterised as “alienation contract” (Hampton, 1988 & 1996). 

 

Alienation contract, as this relates to insolvency, presupposes the voluntary alienation by the 

stakeholders of their rights to self-help, individual debt enforcement and adjudication on all 

insolvency-related disputes to a central authority in exchange for a collective and orderly debt 

enforcement for all. They do this knowing that it is the best, and perhaps the only, way to 

maintain decorum or orderliness in the proceedings and ensure the continuous survival of the 

debtor given what the consequences of the alternative (i.e. self-help, a run on the company’s 

assets and eventual closure) will be for all of them. 
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